INTRODUCTION
"It is ironic that we generally provide assigned counsel at arraignment to people caught in public with an open can of beerand rightly so-but if those people appear in court because they are about to lose the roof over their heads, they are on their own," [Vol. 17:309 mused Chief Judge Jonathan Lippman in his 2011 State of the Judiciary speech. 1 More than musing, the Chief Judge was addressing a dire problem facing homeowners across New York State.
2 New York's Task Force to Expand Access to Civil Legal Services reports that each year 2.3 million litigants appear in civil courts without counsel.
3 Over two-thirds of homeowners facing foreclosure appear at mandatory settlement conferences without a lawyer. 4 In New York City, the percentage is even higher. 5 Recognizing that many of our communities have been ravaged by the burst of the housing bubble, resulting in a 100 percent increase in foreclosure filings since 2006, Chief Judge Lippman announced the Foreclosure Prevention Pilot Program (pilot program or pilot project) to ensure that all homeowners who cannot afford a lawyer are nevertheless provided with legal assistance throughout the foreclosure proceeding. 6 The importance of this program cannot be overstated. New Yorkers continue to lose their homes in record numbers, 7 even as the foreclosure crisis is called into doubt. 8 It is well documented that private companies unlawfully robo-signed foreclosure documents, and banks foreclosed on service members' homes while they were fighting for the country abroad, both in clear violation of federal laws. 9 Further, studies continually show that foreclosures disproportionately affect Black and Latino communities, as well as older New Yorkers. 10 This Note calls for the expansion of the pilot project in order 1 11 Further, lawmakers should amend the bill to levy a tax on banks proportional to their percentage of foreclosures, which would fund the right to counsel program. This Note seeks to show that public policy, current legal protections, and a cost/benefit analysis compels the state to provide free legal representation in foreclosure proceedings to those individuals who cannot afford their own.
In Section I, this Note shares the stories of two families, their battles to stay in their homes, and the toll that the foreclosure process has taken on their lives. Section II delves into the number and nature of foreclosures in New York, and the percentage of individuals who risk losing their homes without the assistance of an attorney. Section III discusses the foreclosure prevention pilot project, an exemplary model helping homeowners in five New York zip codes, and calls for the expansion of the program statewide. Section IV analyzes the effects of foreclosure. Section V examines some of the current efforts to help struggling homeowners. Section VI includes the American Bar Association and New York State Bar Association's calls for the right to counsel in cases involving shelter and other life essentials. Section VII looks at legislative efforts to help struggling homeowners and attempts to stop fraudulant foreclosures. Finally, Section VIII examines a possible solution to ensure that all homeowners have attorneys when facing the threat of losing the roof over their head.
I. THE HUMAN FACE OF FORECLOSURE
A. Lisa 12 The parties' names in this and the next subsection have been changed to protect their privacy. [Vol. 17:309 home. Lisa and John raised three children of their own in the home, all of whom have since grown up and moved out.
Early spring sunlight poured onto the couple from a large window on the fifth floor of the Jamaica Supreme Court where I met John and Lisa in April 2013. "God sent Nick and Julie down to do the best they can do," Lisa told me, referring to Nick, her Legal Aid Society attorney, and Julie, the legal assistant working on her case.
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Lisa and John's problems started in 2009 when John lost his union job from the Crowne Plaza Hotel, near John F. Kennedy Airport in Queens, New York. He worked at the hotel for many years until developers bought it out. John held on as the hotel shuttered its restaurant and closed parts of the hotel. Finally, when Con Edison shut the electricity, the employees were forced to leave. He is still locked in a legal battle for thousands of dollars in back pay. Lisa has been looking for full-time work for some time now. She is underemployed-a "full-time worker who is only getting two days of work per week," as she described. When John and Lisa got behind on their mortgage payments, the bank started calling and sending letters. They tried to refinance their loan but every time they submitted paperwork, the bank told them something was missing or expired. They were told they sent the wrong form or the wrong pay stub. John and Lisa sent what was asked for, but it was never enough. They were in constant fear of losing their home, the home John's parents left for him; the only home they have ever known.
"Now I can sleep at night. I couldn't sleep before," Lisa said as she wiped away tears. "I lost fifty pounds. There was a dark cloud above me," she lamented the stress of trying to negotiate with the bank on their own. The couple was "happy to go before a judge" for the first time in this traumatic, three-year process. When Lisa and John first went before Judge Grays, they were asked if they had legal representation. They replied, no. The Judge then offered the services of Queens Legal Aid Society attorneys who were in the courtroom. The attorneys walked up and offered their cards to the couple. After an initial meeting, John and Lisa had secured Nick and Julie, their team from Legal Aid. "Now we have a person directly working with us. I feel so relieved," said Lisa.
Lisa and John are terrified to lose their home. Like so many other New Yorkers, they are struggling financially, but are doing everything they can to make ends meet. Lisa is trying to find a second job. John works constantly. Their twenty-one year old daughter told them, if they need money to save the house, she would give it to them. While Lisa and John's children are grown, their four-yearold grandson has his own room in the home, full of toys. "He never wants to leave. He's spoiled," Lisa says with a smile. Soaked in midday sunlight, Lisa looks to John. "I love him so much. He's working to save our home. He's working hard. Killing himself. I don't even see him; he's working so hard. I love him." Though the process is far from over for Lisa and John, at least now, armed with an attorney with their best interests in mind, the family stands a fighting chance to save their home, and continue creating another twentyfive years of memories in the only home they've ever known.
B. Ignacio and Julieta: An American Nightmare
"It should be the American dream, instead it's an American nightmare," Julieta 14 reflected as her father Ignacio looked on. She was referring to the home in Corona, Queens, that she bought with her father fifteen years ago, which is now at risk for foreclosure. Ignacio and Julieta were in court for their fifth hearing before the judge when I met them in April 2013, in Jamaica. Ignacio "feels better with an attorney, protected by the law," in a way that he never did as the family fought the bank on their own over the past three years in an effort to save their home.
Ignacio loves New York and has lived here for the past fortythree years with his wife. The couple came to New York on July 7, 1969, from the Dominican Republic and have never left, raising four children here, including Julieta. Both father and daughter have suffered tremendously through the process. Julieta, speaking of her dad, said, "He never got sick in his entire life." But the threat of losing his home was enough to hospitalize Ignacio, now sixty-eight years old. He had a nervous breakdown, and was hospitalized with stress. He suffered headaches and had to slow down his work as a self-employed electrician, further compounding their financial problems. Julieta as well suffers from stress-related headaches everyday. "My [six-year-old] son doesn't see me smiling as much now. I yell at him when he doesn't deserve it. I'm just so stressed," said Julieta as she wiped away tears.
"Having an attorney gives you some perspective. When you're stressed, you believe it's the end of the world to lose your home. Julieta understands all too well the difference between having an attorney and going it alone. She tried to negotiate with her lender for three years before finally going to court and finding a Legal Aid attorney. In the process, the family fell victim to a loan modification scam and lost $4,000. The company held themselves out as attorneys, took the family's money, and then disappeared. "They took the money little by little. We believed they could help. They didn't help. They didn't do anything," said Ignacio, visibly angry.
The family's troubles started around 2007 when Julieta lost her job with a mortgage company. At the same time, she separated from her husband, losing a valuable income. As Ignacio's work slowed down, the family fell behind on mortgage payments. The ethos of the family is to pay their debts because they don't want to fall behind. "I like to work. I like to earn. I raised four children, and I've never been on welfare," said Ignacio.
Julieta attempted to file for loan modification without the assistance of counsel. Every month she had to submit new or different documents. When the bank waited too long, the documents would go stale and she would have to resubmit them. In the end, Julieta was denied the loan modification. She believes that she was denied because during the application process, she had difficulty paying the full mortgage each month, though she made substantial partial payments. She went as far as to charge mortgage payments on her credit card. Finally, she realized that without an incentive to lower their monthly payments, the bank would never approve the modification. "I had to screw up my credit in order to get a mortgage loan modification. It felt horrible," said Julieta.
For a second time, Julieta applied for a loan modification. This time she hired a private attorney. At $600 an appearance, she could only afford to have him come to court with her once. When she was summoned to court again, she went alone. Even though she got a notice listing a Legal Aid attorney, her private attorney, whom she could no longer afford, advised her not to contact Legal Aid and to go alone. "He just wanted money," Julieta said.
"It gives you peace, inner peace" to have an attorney that you can afford, Julieta declared. Now the family has an attorney advocate with their interests in mind. They don't have the additional stress of paying an attorney to help save their home. They continue to fight the bank for a loan modification that would allow them to stay in their home, but at least now they have peace of mind to know they aren't alone in the struggle.
II. FORECLOSURES IN NEW YORK
The 2008 financial crisis hit low-and middle-income homeowners especially hard. 15 An overwhelming majority of New Yorkers lost their homes trying to defend themselves without the assistance of an attorney or even the ability to fairly negotiate with their mortgage lender. 16 From 2006 to 2009, foreclosure case filings nearly doubled from almost 27,000 in 2006 to nearly 48,000 in 2009. 17 In the wake of the devastating foreclosure crisis, the New York State Legislature passed CPLR 3408, a law requiring mandatory settlement conferences to prevent premature and unlawful evictions of families from their homes, through the mandated watch of the courts. 18 Additionally, an October 2010 Administrative Order aimed at fighting "robo-signing," where bank representatives claimed to have personally reviewed thousands of documents in an impossibly short time, effectively reduced the number of foreclosure cases. 19 Even so, foreclosure filings are back at dangerously high digits, with a projected 44,035 in 2013 alone. [Vol. 17:309 still square off against banks and face the prospect of losing their homes on their own, without the assistance of counsel.
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A. Complexity of Foreclosure Proceedings
Foreclosure is an extraordinarily complicated legal process, and those navigating it alone are at a severe disadvantage. 22 Pro se homeowners do not have the expertise or knowledge to assert legitimate claims and defenses, and many have trouble understanding their substantive rights. 23 They often miss the procedural safeguards critical to keeping families in their homes. 24 Melissa Huelsman, an attorney representing individuals in predatory lending and mortgage fraud, notes "it's hard to tell [pro bono attorneys] to leap into this area of law because it's difficult and complex."
25 Foreclosure proceedings combine federal laws, state laws, local procedural regulations, and "labyrinthine paper trails that purportedly lead to promissory notes."
26 Huelsman finds this complexity leaves even the most educated and determined homeowners confused and unable to defend themselves. 27 Further compounding the problem is the financial industry's securitization of residential mortgages-that is, packaging of loans together into a security so they can be sold to investors. 28 Once sold, the lender loses its stake in whether the borrower can make payments. 
B. Homeowners Without Attorneys Are Severely and Unfairly Disadvantaged
"I'm a strange guy-I don't want to put a family on the street unless it's legitimate," said Brooklyn State Supreme Court Judge, Arthur M. Schack. 30 "If you are going to take away someone's house, everything should be legal and correct," Justice Schack continued. 31 He is an anomaly in state courts, throwing out almost half of the foreclosure motions that came before him in 2008 and 2009. 32 But judges are compelled to be neutral arbiters. As Supreme Court Chief Justice John Roberts reminded us during his confirmation hearings, "Judges are like umpires. They don't make the rules; they apply them . . . they make sure everybody plays by the rules. But it is a limited role."
33 But where the deck is stacked against homeowners, someone needs to ensure that the banks and mortgage lenders play by the rules. A homeowner's attorney and advocate is the person who must play that role.
An attorney is necessary to evaluate key defenses, assess procedural irregularities, negotiate with lenders, and counsel homeowners through loan modification, short sales or other relief under federal law or state law. 34 There are myriad reasons why an attorney is not only helpful but also necessary to a homeowner attempting to save their home. 35 Attorneys raise claims to protect homeowners from lenders and servicers who broke the law, 36 ensure the legal process is properly followed, 37 and help homeowners obtain bankruptcy protections. 38 
C. Homeowners in New York Have Insufficient Legal Representation
From November 1, 2010 through September 30, 2011, twothirds of homeowners were unrepresented in foreclosure proceedings in New York. 40 The number grew for foreclosures in New York City, with three-quarters, or 78 percent of homeowners facing complicated foreclosure proceedings on their own. 41 In 2012, thanks in part to the pilot program discussed below, the amount of homeowners with representation grew, though remained dangerously inadequate. 42 In 2013, a disturbing forty-six percent of homeowners were still at risk for losing their homes without the benefit of an attorney. 43 According to a study by NeighborWorks America, under the evaluation of the Urban Institute, the assistance of skilled legal counsel makes a significant difference. 44 The study evaluated a loan-counseling program in 2010. They found that homeowners with legal counsel were 1.6 times more likely to avoid foreclosure than those homeowners who did not receive legal counsel through the program. 45 Homeowners receiving counseling through the program secured better loan modification outcomes than those not represented by counsel. 46 A full empirical study is needed to assess the increase in positive outcomes for homeowners represented in foreclosure, especially in light of the successful pilot project described below.
III. THE FORECLOSURE PREVENTION PILOT PROJECT
"You've done the first thing right, you've got legal representation," said Judge Marguerite A. Grays, presiding over a proceeding in New York's now-mandatory foreclosure settlement part in Jamaica's Supreme Court. 47 In a reassuring tone, Judge Grays told a nervous homeowner, an African-American woman who appeared 39 Id. at 7. 40 PRUDENTI, supra note 20, at 3-4. 41 Id. at 5. 42 See infra, notes 47-71 and accompanying text; see also PRUDENTI, supra note 16, at 5 (noting counsel represented just 51% of homeowners). 43 to be in her forties, that she would set a schedule for the court to monitor "a fair review of the documents" by the bank needed to refinance the homeowner's mortgage.
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The settlement conferences in Jamaica are quite different than those in other civil courts around the state.
49 Jamaica, along with Rosedale, South Ozone Park, and Corona are all Queens County neighborhoods chosen as part of the foreclosure prevention pilot program. 50 Homeowners facing foreclosure in these communities get attorney assistance at no cost, while their neighbors face the risk of losing their home without the help of a lawyer, if they are too poor to afford one. 51 The pilot project is one of the most direct efforts to help homeowners affected by the financial crisis who are struggling to stay in their homes. 52 Spearheaded by Jonathan Lippman, Chief Judge of the New York State Court of Appeals, the foreclosure prevention program is the first of its kind in the county. 53 The project provides an attorney at no cost to all homeowners in foreclosure proceedings in four zip codes in Queens, and one in Orange County. 54 The lawyers are experienced housing and foreclosure prevention attorneys from legal service organizations such as The Legal Aid Society, MFY Legal Services, Queens Legal Services, Legal Services of the Hudson Valley, and JASA. 55 Legal services organizations receive a list of all cases scheduled in the foreclosure settlement part alerting them to potential clients. 56 Simultaneously, the court sends a letter to homeowners with the legal service groups' contact information along with their court sure Pt., Remarks in Open Court in Unidentified Proceeding (Apr. 24, 2013) (based on notes from court observations, on file with author). 48 . 56 Culled from interviews with various attorneys working in the Foreclosure Prevention and Predatory Lending Project at the Legal Aid Society of New York.
date. 57 Legal Aid Society of Queens holds weekly intake sessions for new clients in Jamaica. 58 If the homeowner did not secure counsel at his or her first court date, the judge generally offers the assistance of counsel before proceeding. 59 One foreclosure prevention attorney explained that often, homeowners come to court with an individual who is part of a loan modification scam, or come to court alone believing they already have legal assistance after paying thousands of dollars to the loan modification schemers, even though it is illegal to charge upfront loan modification fees. 60 As a part of the pilot project, every homeowner, regardless of his or her ability to pay, has the right to be represented by counsel. 61 No one is turned away except if the individual owns more than one residence, or the home in foreclosure is not his or her primary residence. 62 Once the attorney takes on a client, they voraciously represent the homeowner throughout the entire process, from settlement conference to document review, through loan modification negotiations and to potential litigation.
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Full representation "creat[es] a significant barrier to business as usual," stated Clarissa Gomez, a staff attorney with Legal Aid Society's Foreclosure Prevention and Predatory Lending project.
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She continued, "now banks must do a proper review of documents. Then we review the banks' calculations if they deny a person's loan modification." 65 In addition, attorneys prepare defenses, evaluate options, negotiate for more time, and ensure the banks follow proper procedures. 66 Upon revealing the project, Judge Lippman "hope[d] to expand this effort across the State" by the end of the 2011. 67 Though the program is successfully protecting homeowners in four communities in Queens County, and Middletown, Orange County, the efforts have not yet been replicated elsewhere, to the detriment of struggling homeowners across the state. 68 The common-sense pilot project recognizes the financial and social costs of foreclosure to homeowners, the court, the banks, and the State. As a homeowner, having an attorney helps even the playing field. 69 It further improves the efficacy and efficiency of the judicial process, and helps fulfill New York's guarantee of due process, statutory, and constitutional protections.
IV. THE EFFECTS OF FORECLOSURE
The effects of foreclosure can be devastating to families. 70 Losing one's home can lead to lowered self-esteem, panic disorders, major depression, and other stress-related medical conditions such as hypertension and headaches. 71 Foreclosure breeds displacement, housing instability, homelessness, and reliance on public shelter systems. 72 Further, foreclosures result in financial insecurity and economic hardship. 73 Both the physical move and the stress of housing insecurity can negatively affect a child's educational development. 74 Foreclosures exact an extremely high toll on communities. 75 Foreclosure leads to declining property value, reduced tax rolls, neighborhood deterioration due to property abandonment and vandalism, high population turnover, and local government fiscal stress. 76 In 2009, the Center for Responsible Lending published a report about the economic costs of foreclosure. 77 Their research found that in 2009, foreclosures would cause 69.5 million neighboring homes to experience a devaluation of $501.9 billion in total, resulting in homeowners living near foreclosed properties to [Vol. 17:309 see their property values decrease an average on $7,200. 78 The study further estimated that from 2010 to 2014, foreclosures would affect 91.5 million nearby homes, reducing property values $1.86 trillion combined, and $20,300 per household. 79 The economic consequences for localities are high, with hundreds of millions of dollars spent each year on the emergency shelter system. 80 In 2009, the annual cost of providing emergency shelter for one homeless family was $36,000. 81 In 2013, families spent an average of fourteen and a half months in the shelter system. 82 V. HOW DID WE GET HERE? THE PATH TO RECORD-BREAKING FORECLOSURES
The foreclosure crisis that hit communities hard across New York, and led to record-high foreclosure filings, is partially rooted in the subprime mortgage crisis. 83 Leading up to the 2008 economic crisis, subprime loans were increasingly made to borrowers described as those who have high debt-to-income ratio, 84 impaired credit history, 85 and/or other characteristics that are correlated with a high probability of default. 86 Between 1995 and 2005, the percentage of subprime mortgage refinance loans increased from five percent to twenty percent of all mortgages made. 87 crisis, leading to hundreds of thousands of foreclosures. 88 According to the U.S. Department of Housing and Urban Development, predatory lending occurs when a lender "provides misinformation, manipulates the borrower through aggressive sales tactics, and/or takes unfair advantage of the borrower's lack of information about the loan terms and their consequences." 89 "The results are loans with onerous terms and conditions that the borrower often cannot repay, leading to foreclosure or bankruptcy." 90 The tactics led to significant payment increases two or three years into the loan term, virtually guaranteeing monthly payments beyond a family's ability to pay. 91 Black, Latino, and older homeowners were particularly hit hard in the foreclosure crisis. 92 One reason is that these groups were heavily targeted by predatory lending scams. 93 A report by the National Community Reinvestment Coalition showed that Black and Latino consumers, regardless of income level, were most at risk of receiving high-cost home mortgage loans. 94 Further, African-American and Latino borrowers were almost twice as likely to have been impacted by the crisis. 95 Approximately one quarter of all Latino and African-American borrowers have lost their home to foreclosure or are seriously delinquent, compared to just under twelve percent for white borrowers. most half the settlement proceeds-or $60 million-would fund housing counseling and legal services for struggling New Yorkers over three years. 104 Further, in a separate action, Attorney General Schneiderman sued the five largest banks in the country alleging that their reliance on the Mortgage Electronic Registry System, or MERS, resulted in a wide range of deceptive and fraudulent foreclosure filings. 105 As a result, the Attorney General settled with the nation's five largest banks for a sum of $25 million in March 2012. 106 
VII. LEGISLATIVE EFFORTS TO HELP STRUGGLING HOMEOWNERS & ATTEMPTS TO STOP FRAUDULENT FORECLOSURES
The New York State Assembly 107 and the NYS Senate 108 drafted legislation which provides for legal representation in certain mortgage foreclosure actions where the homeowner is financially unable to obtain counsel. 109 The draft bill noted that current New York State law already provides court-appointed counsel in certain civil litigation, such as family and surrogate court, but not to those individuals threatened with the loss of their home. 110 The legislature in both houses found no fiscal implication in providing counsel to homeowners who risk foreclosure. 111 ately to their holdings, the banks would pay into a fund to pay for the cost of legal representation for homeowners who risk losing their homes to foreclosure. The tax would represent a small cost to these large banks yet have a life-changing effect on the lives of New Yorkers. The tax may also act as an incentive for banks to work with homeowners to refinance loans and settle matters quickly instead of fighting through protracted litigation to remove a family from their home.
CONCLUSION
Currently, more than 75,000 metro-area New York homeowners are on the brink of losing their home. 119 Along with that home, they stand to lose the security, financial stability, and peace of mind that comes with that home. 120 At least half of these homeowners will face the extraordinarily complex foreclosure proceedings without the assistance of an attorney.
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This Note calls on the New York State Legislature to protect struggling homeowners and pass A4193-2013 and S1723-2013 to give homeowners the assistance of counsel when they risk losing their home. The current foreclosure prevention pilot program should be expanded to create a sustainable, statewide program so no homeowner will miss out on critical defenses, substantive rights, and procedural protections that only attorneys have the knowledge and experience to access. This life-saving program should be paid for with a small tax levy on banks. This miniscule tax will mean little to the banks, but will mean the difference between an individual remaining in their home or losing the roof over their head.
The stakes are too high for individuals to lose their homes while subjected to unfair fraudulent practices by banks, private modification scams, and other insidious behavior by mortgage lending companies. The need is real and the means in this State exist. New York should not waste another minute by putting homeowners in jeopardy of losing their homes without giving them a fighting chance. All individuals in foreclosure proceedings deserve the right to an attorney. Tax a bank. Save a home.
